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2017 SCC OnLine NGT 1098

In the National Green Tribunal
Western Zone Bench, Pune

(BEFORE U.D. SALVI, J.M. AND RANJAN CHATTERJEE, E.M.)

In the matter of:
Graminee Environment Development Foundation, through its 

Chairman, Mrs. Geeta Bhadrasen Wadhai, (Geeta Xiver), age 45 
years, Occupation - Farmer, R/at Post: Dighi, Nanvali, Taluka 
Shriwardhan, District: Raigad. (Pin 402402) … Applicant; 

Versus
1. Balaji Infrastructure Ltd. C/o Mr. Vijay Govardhandas Kalantri, 

New Excelsior Building, 6th Floor, A.K. Nayak Marg, Fort. 
Mumbai 

2. Maharashtra Maritime Board, having its office at Indian 
Mercantile Chambers 3rd Floor, Ramjibhai Kamani Marg, Ballard 
Estate, Mumbai-400038 

3. The Maharashtra Coastal Zone Management Authority, through 
its Secretary, Environment Department, 15th Floor, Room No. 
217, New Administrative Building, Mantralaya, Mumbai 400032 

4. Maharashtra State Bio-Diversity Board Jaiv-Vividha Bhavan, 
Civil Lines, Nagpur, Maharashtra-440001 

5. The Collector, Raigad, (also holding charge as Chairperson) 
District Coastal Zone Management Committee (DCZMA), District 
Collectorate office, Alibag, (Raigad) (Pin-402201) 

6. The Sub-Divisional Officer/Tahasildar of Shrivardhan, Tahasildar 
Office Shrivardhan, Taluka Shrivardhan, District - Raigad, (Pin-
402201) 

7. Maharashtra Pollution Control Board through Member Secretary, 
Kalpataru Point, 3 and 4th Floor, Sion Matunga Scheme Road 
No. 8, Opp. Cine Planet Cinema, Near Sion Circle, Sion (East), 
Mumbai-40022 … Respondents. 

Original Application No. 179 of 2016(WZ) M.A. No. 171/2017
Decided on May 18, 2017

Counsel for Appellant(s):
Mr. Asim Sarode Adv.
Counsel for Respondent(s):
Mr. Sake Mone, for Respondent No. 1.
Mr. Tushar Bhosale i/b Legasis Partners for Respondent No. 2.
Mr. Manasi Josh Adv. a/w Mr. Naresh P. Pawar SDO for Respondent Nos. 3, 7.
Mr. Shashank Vakil for Respondent No. 4.

JUDGMENT
1. Heard. Perused Record. 
2. Graminee Environment Development Foundation, through its Chairman Mrs. 

Geeta Wadhai, has filed this Application principally for the relief of restitution of land 
Gut Nos. 85, 86, 87, 88 and 89 of village Nanavali, Taluka Shrivardhan, District Raigad 
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upon removal of illegally dumped rocks, soil bauxite. 
3. According to the Applicant, she is the owner of land bearing Gut Nos. 75/B and 

76 of village Nanavali, wherein she has her residence being house Nos. 166 and 88. 
Her property lies adjacent to the property of Respondent No. 1 Balaji Infrastructure 
Ltd. The Applicant accuses Respondent No. 1 of illegally dumping soil and rocks in the 
land adjacent to her property particularly, land Gut Nos. 85 to 89 in a bid to reclaim 
land and thereby causing damage to marine life and bio-diversity. The Applicant 
submits that, the damage caused to marine life and bio-diversity requires to be 
undone by restitution of the said land upon removal of dumped materials from the 
said land. 

4. In response to the Notice before admission, Respondent No. 1 - Balalji 
Infrastructure Ltd. filed reply dated 10  February, 2017 as well as additional affidavit 
dated 2  May, 2017. 

5. Respondents appeared through their respective counsel. 
6. Learned Counsel appearing on behalf of Respondent No. 1 opposes the 

Application on two (2) counts: (i) being hit by the principle of Res-judicata and (ii) 
limitation. He submits that the Applicant had raised a civil dispute before this Tribunal 
with an Application filed under Ss. 14, 15, 16 and 17 read with S. 18 of the National 
Green Tribunal Act, 2010 in Application No. 63 of 2014 (Pg. No. 109 of the 
compilation) and the same was disposed off with the Judgment and Order dated 13  
November, 2014 (Pg. 148-172 of the compilation). He added that the Applicant filed 
Regular Civil Suit No. 4 of 2009 (pg. 3 of the compilation) in respect of the property in 
question in the Court of Civil Judge, Junior Division, Shirvardhan and was dismissed 
vide order dated 2  December, 2010, passed below Exh. 1 in RCS No. 9 of 2009 upon 
taking into consideration the order passed by the Hon'ble High Court of Bombay in PIL 
No. 42 of 2009 vide Judgment dated 9  July, 2009. He submits that, the present 
Application is hit by limitation prescribed under Section 15(3) of the NGT Act, 2010, 
particularly, for the reason that cause of action for the Application firstly arose in the 
year 2008, when the alleged activity started and not upon receiving response to the 
RTI Application query in respect of the project as contended by the Applicant. 

7. Learned Counsel appearing on behalf of Respondent No. 1 - Balaji Infrastructure 
Ltd. holding Company of Dighi Port Ltd. submitted that it has been incorporated for 
the purpose of developing Dighi Port in pursuance to Environment Clearance (EC) 
dated 30  September, 2005, granted to the project for construction of Dighi Port. He 
further submits that EC dated 30  September, 2005 permits the Project Proponent 
(PP) Dighi Port Ltd. to utilize its area for storage, warehouses and deployment of 
handling equipment, and land in question used for dumping rocks and bauxite within 
Dighi Port area on rear side of the house of Applicant. 

8. In order to set factual contents of the Application in order, the Applicant was 
allowed to amend the Application, and accordingly amended memo of the Application 
has been placed on record for our consideration. 

9. Learned Counsel appearing on behalf of the Applicant placed before us the 
Panchnama dated 9  January, 2017 of the site inspection conducted by the Tehsildar, 
Shrivardhan recording the fact of dumping of rocks at the land in question. 

10. Adverting to the grievances regarding restitution of environment, the 
controversy before us begs a question as to when ‘first cause of action’ arose for 
claiming the relief of restitution. 

11. Section 15(3) of the NGT Act, 2010 in clear terms requires the Application for 
restitution of the property damaged to be made within the period of five (5) years 
from the date on which cause for such relief first arose, and provides for discretion to 
the Tribunal to condone delay for ‘sufficient cause’ if the application is filed within 
further period of sixty (60) days and no further. In the present case, the Applicant 
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avers that the cause of action first arose on 24.2.2015, when the letter was addressed 
by the Member Secretary, Maharashtra Coastal Zone Management Authority (MCZMA) 
to the Collector, Raigad to take action in respect of the grievance made by the 
Applicant and yet no action was taken by the authorities. The Applicant has further 
revealed in her Application that she has been making several complaints to the 
Authorities about the said grievance, first such complaint being made on 15.9.2014 to 
the Divisional Commissioner, Konkan Division, Navi Mumbai. Reading of the letter 
dated 24.2.2015, Annexure ‘I’ to the Application (Pg. 81) reveals the nature of 
grievance made by the Applicant. In short, the Applicant was aggrieved by the alleged 
illegal blasting work, storage of minerals and reclamation by Dighi Port Ltd. Similarly, 
the grievance made with complaint dated 15.9.2014 is regarding alleged illegal work 
of reclamation of seashore and filling rocks at village Nanavali and intertidal land 
encroachment without EC by Dighi Port Ltd., and Balaji Infrastructure Ltd. 

12. In our considered opinion, making of grievance of the kind in the present case 
by writing a letter cannot be constituted as ‘cause of action’ but the actual act or its 
consequence constitutes ‘cause of action’ in any case. In the present case, cause of 
action has arisen as a result of blasting work as well as dumping of rocks etc. by Dighi 
Port Ltd. and its holding Company Balaji Infrastructure Ltd. in the said land. 

13. A perusal of the Application gives some clue as to when such acts of blasting of 
hills and dumping of material excavated started. The Applicant has pleaded in her 
Application that Respondent No. 1 encroached upon 3 km. of seashore of village 
Nanavali and without permission of any Govt. Authority dumped soil and rocks there. 
It is further pleaded that Respondent No. 1 has been doing illegal activities of 
levelling, blasting, excavation of land, filling of land space with soil, dumping huge 
rocks and artificial land spaces without any permission; and in spite of such illegalities 
going on, Respondent Nos. 2 to 7 - Govt. Authorities did nothing. The Applicant in her 
pleadings referred to EC granted in the name of Dighi Port Ltd. on 30  September, 
2005 for construction of Port at village Dighi, Taluka Shrivardhan, District Raigad and 
states that she does not challenge or dispute anything about such EC or any work at 
Dighi Port and her only grievance is that Respondent No. 1 has encroached upon the 
property and extended various kinds of constructions beyond consented area. These 
facts as pleaded if read in conjunction with the plaint in Regular Civil Suit No. 4 of 
2009 filed by the Applicant in the Court of Civil Judge, Junior Division, Shrivardhan, do 
make sense as to when alleged activity had started. At para-7 of the said plaint, the 
Applicant has categorically stated that on 26.12.2008 the defendant (therein) i.e. 
Dighi Port Ltd. came at the land adjacent to the house of the Applicant in order to 
make encroachment and reclaimed the land, and this highhanded activity of Dighi Port 
Ltd. was resisted by the Applicant with objection that they cannot reclaim land by 
blasting the hills and dumping rocks at the said land. A clear fact emerges that the act 
of blasting the hill sides, dumping materials illegally and reclamation of land, first 
started in or about December, 2008. Thus, cause of action for the present Application 
clearly arose in or about December, 2008. 

14. It is also not specifically mentioned in the Application as to what exact damage 
was caused as a result of dumping of rocks etc., giving rise to adverse impact on 
environment at the said Gut Nos. 85 to 89 of village Nanavali, and thereby to 
actionable grievance, particularly, when the EC dated 30  September, 2005 and 
corrigendum dated 26  December, 2005 (Pg. 311) thereto permits Dighi Port Ltd. to 
carry out reclamation within the area, which includes the said Gut Numbers vide 
Notification dated 26  January, 2007 (Pg. 316 to 319) and the map (Pg. 320) filed by 
Respondent No. 1 showing these survey numbers falling within the area of Dighi Port 
Ltd. The present Application filed on 30.7.2016, therefore, in our opinion, has been 
filed much beyond the period of limitation of five (5) years from the date on which 
‘first cause of action’ arose as foresaid. 
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15. The Application is, therefore, squarely barred by limitation as prescribed under 
Section 15(3) of the NGT Act, 2010. The Application therefore fails. Hence, dismissed. 

Original Application No. 179 of 2016 stands disposed off accordingly.
M.A. No. 171/2017 moved therein for interim stay no longer survives with disposal 

of the Main Application. Hence stands disposed off. 
———
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MANU/GT/0006/2017

BEFORE THE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH, PUNE

Application No. 33/2016 (M.A. Nos. 317/2016, 322/2016 and 355/2016)

Decided On: 13.01.2017

Appellants: Jai Javan Jai Kisan and Ors.
Vs.

Respondent: Vidarbha Cricket Association and Ors.

Hon'ble Judges/Coram:
U.D. Salvi, J. (Member (J)) and Ranjan Chatterjee, Member (E)

Counsels:
For Appellant/Petitioner/Plaintiff: Asim Sarode, Adv.

For Respondents/Defendant: N. Subramaniam, Sr. Adv. and Saket Mone, Adv.

JUDGMENT

1. Plea of non-maintainability of the present petition is made by Respondent No. 1 in
M.A. No. 322/2016. Broadly, plea is made on three grounds; (1) Limitation as
prescribed under National Green Tribunal Act, 2010, (2) Locus-standie and (3) Issue
raised falling beyond jurisdiction of the Tribunal as conferred upon it by virtue of the
provisions of National Green Tribunal Act, 2010.

2. At the outset, we may clarify that we are examining the present Application from
the environmental point of view and the considerations under Town Planning Act have
little role to play unless such considerations resonate the environmental aspects.

3. Applicant No. 1 Jai Jawan Jai Kisan claims to be an organization which works for
the association of cricket players. Other two Applicants, residents of Nagpur, claim
themselves to be RTI and social activists working on various issues, being especially
engaged in battle against corruption and doing positive socio-agricultural work.

4. The Applicants are seeking the following reliefs:

"A. The Respondent No. 1 VCA may kindly be hold responsible for violation
of provision in EIA Notification 2006 as they have not taken EC and consent
to operate from the MPCB and using the stadium for commercial gain. Other
Respondents neglected the environment violation being committed by the
Respondent No. 1 hence Respondents No. 2 to 11 may be hold responsible
for contravening their legal obligations and exemplary fine may be imposed
on them. For not following 'Precautionary Principal', 'Polluters Pay Principal'
may kindly be used against the Respondent No. 1 VCA and others by
imposing heavy fine.

B. All Matches from the filing of this Petition should be stalled. Use of the
VCA stadium, Jamtha, Nagpur should be stopped immediately by issuing
closure orders.

C. Environmental damages and revenue losses as deemed fit may kindly be
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imposed on the Respondent No. 1 VCA and other Respondents.

D. The concerned authorities be directed to demolish the VCA's illegal cricket
stadium and be prosecuted.

G. Considering the socio-environment purpose of filing the present
Environment Interest Litigation (EIL) all the Respondents may kindly be
directed to pay cost of Rs. 1 lakhs as litigation expenses to the Applicant."

5 . Grievance in the present Application, according to the applicants, arises upon
construction of Vidarbha Cricket Association's (VCA) Cricket stadium having total built
up area 16,951.576 sq. mtr., at Jamtha, Nagpur, without obtaining Environmental
Clearance (EC) or consent to operate and thereby injuring the environment. Perusal
of the Application reveals that the injury to the environment is perceived from the
facts: that there is insufficient effluent treatment plant, parking spaces, plantation of
trees and failure to hand over open spaces and public utility lands to the concerned
authority. In substance the Applicant are seeking demolition of VCA stadium raised
without obtaining EC or consent to operate, which they believe to be the root cause
of environmental ills and demolition of which would restore the environment. It is,
therefore, an Application for restoration of environment under Section 15 of the
National Green Tribunal Act, 2010.

6 . Section 18(2) of the National Green Tribunal Act, 2010 gives the categories of
persons who can initiate action for grant of relief or compensation or settlement of
dispute in following terms:

"Section 18(2): Application or appeal to Tribunal:

(1) ----

(2) Without prejudice to the provisions contained in section 16, an
application for grant of relief or compensation or settlement of
dispute may be made to the Tribunal by -

(a) the person, who has sustained the injury, or

(b) the owner of the property to which the damage has been
caused; or

(c) where death has resulted from the environmental
damage, by all or any of the legal representatives of the
deceased or

(d) any agent duly authorized by such person or owner of
such property or all or any of the legal representatives of the
deceased, as the case may be; or

(e) any person aggrieved, including any representative body
or organization, or

(f) the Central Government or a State Government or a
Union territory Administration or the Central Pollution Board
or a Pollution Control Committee or a local authority, or any
environmental authority constituted or established under the
Environment (Protection) Act, 1986 (29) of 1986) or any
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other law for the time being in force.

(3) ----"

7 . Pertinently, any person aggrieved including any Representative-body or
organizations can initiate Application under Section 14 and 15 of National Green
Tribunal Act, 2010. Being residents of Nagpur and social activists working for society
in general, the Applicants could be said to have been aggrieved by the injury to the
environment caused due to raising of the said stadium. As individuals, they have
every right to enjoy clean environment. Any infraction of such right entitles them to
initiate proceedings under provisions of National Green Tribunal Act, 2010. Objection
raised to maintainability of the present Application on the ground of locus, therefore,
do not appeal to us much.

8 . The Applicants have narrated the facts leading to the institution of the present
Application. All these facts provide a view of what cause of action in the present case
is. The Applicants plead that illegalities pertaining V.C.A. stadium at Jamtha
commenced since the year 2004 and the stadium started functioning and organizing
various big cricket tournaments from the year 2008. Thus, the material existence
which possibly could have injured the environment was since the year 2008. Para 13
and 24 quoted herein below reveal what the Applicants have to state about the
dimensions of the said stadium.:

"13. The VCA in its letter Application for consent dated 23/10/2008 to the
Regional Officer, MPCB have mentioned in their first para that they are
operating the stadium from May 2008. In their third para they have
mentioned that "We have constructed the state of art modern stadium with
stadium built up area 11,552 sq. mtrs. and activity area of 19,400 sq. mt. we
have also constructed club having built up area of 2773 sq. mtr.". According
to this letter the total built up area is 33,725 sq. mt. The said letter dated
23/10/2008 written by CA to Regional Officer, MPCB, Nagpur is annexed as
Annexure C.

24. The VCA's total area is 1 lakh 28 thousand, 2 hundred sq. mt. of which
stadium structure measures at 51,854 sq. mts and club house at 5057.34
sq.mt. According to EIA Notification, 2006 EC is mandatory for such huge
constructions. The Competent authorities are also supposed to take over 15%
of total area of 1,28,200 as open space and public utility land from VCA and
keep in its possession for facilitating services to public. VCA is supposed to
pay charges for layout and building plan sanction. NIT can earn revenue of
over Rs. 50 crore from all these three processes. As nothing of these above
mentioned things are happening it is great revenue loss for the State."

9. Respondent No. 2 MPCB has however, in its reply dated 29th September 2016 has
revealed that the total built up area of the V.C.A. stadium is 19,951.576 sq. mtrs
which includes built up area of the stadium, club-house Restaurant, swimming pool
building and STP. According to Applicants the present structure has built up area
exceeding 20,000 sq. mtrs. and as such requires Environment Clearance. From the
facts disclosed before us by the Respondent No. 2 MPCB, this claim is debatable.

10. Keeping aside this debate, we further look for what the cause of action in the
present case would be for seeking restoration of the injured or damaged
environment. It is the case of the Applicants that the Applicants started making RTI
inquiries regarding various illegalities relating to VCA stadium from the year 2013
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and onwards and after having gathered information from the MPCB that the VCA
Stadium has no environmental clearance from the State, the Applicants decided to
approach National Green Tribunal and therefore, the present case is well within the
limitation.

11. Conjoint reading of Section 14 and 15 of the National Green Tribunal Act reveals
that essentially any application moved for claiming reliefs there-under must
necessarily present a Civil case wherein substantial question relating to environment
or environmental damage arising under the enactments specified in the Schedule-I of
the Act (including accident occurring while handling any hazardous substance) is
involved. We are, therefore, of the considered opinion that it is the substantial
question relating to the environment or environmental damage as aforesaid which
gives rise to the cause for an action under the provisions of National Green Tribunal
Act, 2010. In the present case, the question raised is about restoration of the
environmental damage on account of injury to it as a result of raising VCA Stadium
without EC or consent to operate under the provisions of Schedule-I Acts viz
Environment (Protection) Act, 1986, the Air (Prevention and Control of Pollution) Act
1981 and Water (Prevention and Control of Pollution) Act 1974. As stated herein
above, the causes of injury are insufficiency of Effluent Treatment Plant (ETP), open
species, parking spaces and tree cover. These facts were very much manifest when
the VCA stadium became functional in the year 2008. In our opinion, therefore, the
cause of action for the present Application arose first when the VCA stadium became
functional. There is nothing in the Application to state that these injuries stood
compounded further to actuate the Applicants to initiate the action in the present case
as framed.

12. Section 15 of the National Green Tribunal Act which deals with the Application
for restitution/restoration of the environment reads as under:

"Section 15: Relief, compensation and restitution.. (1) The Tribunal may by
an order provide.--

(a) Relief and compensation to the victims of pollution and other
environmental damage arising under the enactments specified in the
Schedule 1 (including accident occurring while handling any
hazardous substance),

(b) For restitution of property damaged;

(c) For restitution of the environment for such area or areas, as the
Tribunal may think fit.

(2) The relief and compensation and restitution of property and environment
referred to in clauses (a) (b) and (c) of sub-section (1) shall be addition to
the relief paid or payable under the Public Liability Insurance Act, 1991

(3) No application for grant of any compensation or relief or restitution of
property or environment under this section shall be entertained by the
Tribunal unless it is made within a period of five years from the date on
which the cause for such compensation or relief first arose."

13. The present Application which ought to have been filed within a period 5 year
from the date on which the cause of action for restoration first arose i.e. in the year
2008 has been filed on 11th April 2016. The Application is thus found to be beyond
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the prescribed period under section 15 of the National Green Tribunal Act, 2010 and
therefore, cannot be entertained, it being time barred.

1 4 . The present Application therefore deserves to be rejected. The M.A. No.
322/2016 is allowed. Original Application No. 33/2016 is rejected and as such Misc.
Applications therein M.A. No. 317/2016 and M.A. 355/2016 no longer survive and
stand disposed of accordingly.

© Manupatra Information Solutions Pvt. Ltd.
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2017 SCC OnLine NGT 1581

In the National Green Tribunal
(BEFORE U.D. SALVI, J.M. AND BIKRAM SINGH SAJWAN, E.M.)

Surendra Waman Dhavale and Others … Appellants;
Versus

Secretary, Ministry of Environment and Forest and Others … 
Respondents.

Application No. 95/2014(WZ)
Decided on September 22, 2017

Advocates who appeared in this case:
Counsel for Applicants

Ms. Dipti R. Khule, Advs. & Mr. Aditya Pratap, Adv.
Counsel for Respondent No. 1:

Mr. D.M. Gupte, Adv. Mrs. Supriya Dangare and Swayamprabha and Mr. Suraj 
Wagwai, Advs.
Counsel for Respondent No. 7:

Ms. Sarika Kuru Kurudwadikar, Adv. i/by S.J. Law Associates,
Counsel for Respondent No. 16:

Shirin Merchant, Adv.
Counsel for Respondent No. 18

Mr. R.B. Mahabal, Adv.
ORDER/JUDGMENT

1. The issue of limitation has been raised by the Respondent No. 18 PNP Maritime 
Services Private Ltd. for questioning the maintainability of the present Application. 

2. The Applicants have filed this Application on 6  September 2014 for the 
following reliefs: 

(A) That since the impugned construction is fundamentally illegal, hence the 
additional 4 jetties, godowns, office block, boundary walls etc. which have been 
made in violation of the Environment Clearance accorded on 6  October, 2003 be 
ordered to be demolished. 

(B) That all construction which has been done beyond the scope of Environment 
Clearance of 6  October, 2003, be dismantled completely and the land be 
restored to its original state. 

(C) That the railway line which has been constructed without Environment 
Clearance be dismantled completely and the reclamation done in this respect be 
undone. 

(D) That after the construction is removed, the entire place be planted with 
mangroves. 

(E) That pursuant to Polluter-Pays Principle, the Project Proponent be asked to 
compensate for the damage to environment and that a heavy cost be imposed on 
the PNP and Dharamtar Infrastructure Pvt. Ltd. for having indulged in such 
enormous damage. 

(F) That interim orders be issued by this Hon'ble Tribunal to halt the operations of 
the port, which causes immeasurable pollution of coal dust every day and that 
almost the entire port is fundamentally illegal. 
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(G) Any other order which this Hon'ble Tribunal may deem fit to pass considering 
the facts and circumstances of this case. 

3. Essentially, therefore, the present Application moved by the local residents of 
village Pimpal Bhat, Shahbaj and Ambepur (described as Ambe in the Application) 
respectively all of Tal. Alibaug, District Raigad is for restitution of the environment 
damaged by the construction of jetties in Dharamtar creek at village Shahbaj, Tal. 
Alibag, District Raigad. Section 15 of the National Green Tribunal Act, 2010 is quoted 
herein below for ready reference: 

Section 15 of NGT Act: Relief, compensation and restitution. 
(1) The Tribunal may by an order provide. 

(a) Relief and compensation to the victims of pollution and other 
environmental damage arising under the enactments specified in the 
Schedule 1 (including accident occurring while handling any hazardous 
substance), 

(b) For restitution of property damaged; 
(c) For restitution of the environment for such area or areas, as the Tribunal 

may think fit. 
(2) ————
(3) No application for grant of any compensation or relief or restitution of 

property or environment under this section shall be entertained by the 
Tribunal unless it is made within a period of five years from the date on which 
the cause for such compensation or relief first arose. 

Provided that the Tribunal may, if it is satisfied that the applicant was 
prevented by sufficient cause from filing the application within the said period, 
allow it to be filed within a further period not exceeding sixty days. 

(4) ———
(5) ———

4. According to the Applicants, the ‘cause of action’ for the present Application 
arose when the facts concerning the transgression of laws were noticed and thereupon 
the notice dated 25  September 2013 was issued to Respondent No. 17-Dharmtar 
Infrastructure Ltd. and Respondent No. 18-PNP Maritime Services Pvt. Ltd. Learned 
counsel appearing on behalf of the Applicants submits that the issue of limitation is 
mixed question of law and the facts and it will have to be determined on case to case 
basis and in the given facts and circumstances the cause of action for filing the 
present Application arose when the Applicant came to know about the illegal 
construction carried out by Respondent No. 18 and the violation of the environmental 
clearance conditions. 

5. Learned counsel appearing on behalf of Applicants quoted ‘Discovery Rule’ as 
endorsed by Hon'ble Supreme Court in Dr. V.N. Shrikhande's case reported in (2011) 
1 SCC 53 : A.I.R. 2011 SC 212 : Dr. V.N. Shrikhande v. Mrs. Anita Sena Fernandes. 
She submitted that the said Rule can be applied in cases of environmental damage. 

6. Learned counsel appearing on behalf of Respondent No. 18 conceded that the 
limitation is mixed question of law and facts. However, he submitted that the facts can 
be gathered from the material on record produced both by the Applicants as well as 
Respondents, including Respondent No. 18 PNP Maritime Services Pvt. Ltd. He 
therefore, invited our attention to the Google imagery produced by the Applicants at 
Annexure A-1 to A-8 and A-10 to the Application in compilation-II as well as 
photographs annexed to the affidavit dated 16  December 2015 of the Respondent 
No. 18 at pages 646 to 657. He submitted that the environmental clearance was 
granted on 6  October 2003 and the construction of the jetties in question was 
commenced in February 2004 and almost completed in 2006, except the installation of 
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tower-crane on one of the jetties, openly at a place visible and accessible to the public 
at large. He submitted that the facts could be ascertained from the Google imagery of 
the construction site which was also accessible to the Applicants at all times. He 
further submitted that the Applicants referred to several violations of Law, giving rise 
to separate causes of action for each of the violations both in the notice dated 25  
September 2013 and the application and, therefore, clubbing of the causes of action, 
in the present Application amounts to misjoinder of causes of action in violation of 
Rule 14 of National Green Tribunal (Practice & Procedure) Rules, 2011. 

7. Countering these submissions, the learned counsel appearing on behalf of the 
Applicants submitted that the they are not seeking plural remedies but they are 
seeking a remedy of restitution of environment which can be achieved by demolition of 
the jetties in question though the cause of action for such relief arose as aforesaid she 
submits that the violations of law quoted in the Application cumulatively translated 
into environmental damage necessitating the relief of its restitution as prayed for and 
therefore, there is no violation of Rule 14 of National Green Tribunal (Practice & 
Procedure) Rule 2011. 

8. Perusal of the notice dated 25  September 2013 reveals that the cause for 
present action before us is “massive construction”, which in the words of the Applicant 
No. 1 Surendra Waman Dhavale is as follows: 

“4-A. That a massive construction of a port at Dharamtar Creek, alongwith large 
port-related ancillary constructions, such as warehousing, open-storage of coal, 
setting up of cranes, conveyors, rail siding etc. took place. This construction was 
done by committing several infractions of laws.” 
9. It is evident from the Google imagery photographs produced both by the 

Applicants and Respondent No. 18 that the activity of the construction of the jetties 
was complete in the year 2005 and the destruction of mangroves was perceptible to 
the public at large from such Google imagery or otherwise. It is also seen from the 
Inspection Report, dated 1  February 2006 of the MoEF at Annexure A-11 to the 
Application that the construction of jetty was complete and only construction of 
storage sheds was going on. Construction activity evidently was not concealed and it 
was known to the public at large, particularly to the local residents, one of them being 
the Applicant No. 2-Darshan Atmaram Juikar resident of Shahbaj. 

10. In Dr. V.N. Shrikhande's case the Hon'ble Apex Court while dealing with the 
issue of Limitation in a case of medical negligence held: 

“In case of Medical Negligence “Cause of action” does not accrue until the patient 
learns of injury/harm or in the exercise of reasonable care and diligence could have 
discovered the act constituting negligence”. 
11. In this case, the Hon'ble Apex Court made distinction between patent effect of 

negligence and the latent effect of negligence and proceeded to apply the ‘Discovery 
Rule’ evolved by the Court in United States in case of “Morgan v. Grace Hospital Inc., 
149 W.Va. 783 : 144 S.E. 2d 156” 

12. Here we are dealing with the case of patent event of massive construction 
perceptible to the public at large. Nothing was concealed as regards the construction 
in question. In such circumstance, the Ratio Decidendi arrived at in the case of Dr. 
V.N. Shrikhande is not applicable in the present case, more particularly for the reason 
that there was pre-existing jetty and nowhere the applicants have described or given 
the details of latent effects of harm/injury caused to the environment due to the 
construction in question which became patent in or about September 2013 the time 
when the notice dated 25  September 2013 was issued. It is the case of the 
Applicants that there has been massive cutting of mangroves in the year 2003 by 
Google imagery Communication ‘A-8’ for the purpose of construction of jetties. The 
first cause of action, therefore, in any case arose long back in the year 2003. Even by 
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liberal estimation, the work of construction could be said to have been evident on its 
completion in the year 2006 vide Inspection Report dated 1  February 2006. In such 
situation, the Application which is filed on 6  September, 2014, in our view is grossly 
time barred. 

13. Hence the O.A. No. 95/2014 stands dismissed with no order as to costs. 
———

 Western Zone Bench, Pune 
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MANU/GT/0032/2013

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Appeal No. 54/2012

Decided On: 22.03.2013

Appellants: Rana Sengupta
Vs.

Respondent: Union of India, State of West Bengal, M/s. Rashmi Metaliks
Limited and West Bengal Pollution Control Board

Hon'ble Judges/Coram:
V.R. Kingaonkar, J. (Member (J)), U.D. Salvi, J. (Member (J)), P.S. Rao, Member (E),
Ranjan Chatterjee, Member (E) and Bikram Singh Sajwan, Member (E)

Counsels:
For Appellant/Petitioner/Plaintiff: Mr. M.P. Jha, Advocate

For Respondents/Defendant: Mr. Vikramjeet, Advocate for Respondent No. 1, Mr.
Bikas Kar Gupta, Advocate for Respondent No. 2, Mr. Pawan Upadhyay, Advocate for
Respondent No. 3 and Mr. Amit Agrawal, Advocate Along with Ms. Asha Nayar Basu,
Advocate for Respondent No. 4

JUDGMENT

1. This Appeal is filed by one Rana Sen Gupta, who claims to be a public spirited
citizen-working for welfare of people, particularly for those whose concerns might
otherwise would remain un-represented. He challenges the order of Environmental
Clearance (EC) granted by the Respondent No. 1 (MoEF) vide communication dated
01.06.2012 in favour of Respondent No. 3 (M/s. Rashmi Metaliks Ltd.). The EC is
granted for expansion of existing Steel Plant by adding 1.5 million TPA Beneficiation
cum Pellet Plant to produce 1.2 MTPA pellets with Producer Gas Plant by the
Respondent No. 3 (M/s. Rashmi Metaliks Ltd.,) referred to hereinafter as "Project
Proponent". Admittedly, the Project Proponent was granted EC dated 12.06.2008 for
its project of Steel Plant of 5 lakh T.P.A. capacity. The Project Proponent desired to
manufacture steel billets etc. within the limit of 5 lakh TPA. So, the Project Proponent
submitted a proposal to the W.B. Pollution Control Board (Respondent No. 4). The
Respondent No. 4(W.P.C.B) granted consent to establish the project on 02.02.2009.
Thereafter, the Project Proponent sought further consent of Respondent No. 4 to
establish and operate a manufacturing plant of TMT Rods upto 9600 tons per month.
The Respondent No. 4 granted consent to establish the said unit on 18.05.2009 and
also granted consent on 15.7.2010 to operate the unit. So also, the Respondent No. 4
granted consent dtd. 23.12.2010 to manufacture of pellets as sought by the Project
Proponent, to the extent of 15,500 tons per month.

2 . Undisputedly, the Project Proponent again desired to manufacture Ductile Iron
Pipes to the extent of 2 lakh T.P.A. The Project Proponent accordingly applied for
necessary permission. The Respondent No. 4 (WB PCB) granted necessary permission
to install Ductile Iron Pipe production unit vide permission letter dated 09.10.2009.
The Respondent No. 4 granted consent to establish the project of Ductile Iron Pipe as
per the proposal of the Project Proponent vide communication dated 11.11.2009.
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Subsequently, the Respondent No. 4 granted consent to operate the said production
unit on 12.01.2011. Thus, the Project Proponent was manufacturing 1,86,000 Tonnes
of pellets, 1,15,200 Tonnes of TMT Rods along with 1,41,996 Tonnes of Ductile Iron
Pipes. Comprehensively considered, the total production capacity of all those
products comes to 4,43,196 TPA. Obviously, it was below the permissible limit of
5,00,000 T.P.A. which was permissible in accordance with the EC that was originally
granted by the Respondent No. 1 (MoEF) on 12.06.2008.

3 . The Project Proponent desired to expand the industrial activity by adding
15,00,000 T.P.A. Beneficiation cum Pellet Plant with producer Gas Plant. The
expansion could not be done without further EC of the Respondent No. 1. Therefore,
the Project Proponent submitted a fresh proposal to the Respondent No. 1 for grant of
EC to the proposed expansion. The proposal was considered by the Respondent No.
1. TOR was issued by the Respondent No. 1 on the basis of Environmental Impact
Appraisal/Assessment (EIA). It was followed by public hearing held under
Chairmanship of Additional District Magistrate, Paschim Medinipur (W.B.) on
11.11.2011. A representative of the Project Proponent narrated the draft proposal and
described the project details. The Respondent No. 1 considered the viability of the
project after the public hearing, appraisal was done and thereafter the EC was
granted to the Project Proponent vide the impugned communication dated 01.06.2012
for expansion of capacity to an additional 1.5 Million T.P.A. Beneficiation cum Pellet
Plant. Feeling aggrieved, the Appellant has preferred the Appeal.

4 . The Appellant has come out with a case that the Project Proponent concealed
information regarding the Ductile Iron Pipe Plant that was being operated prior to the
proposed expansion. The Respondent No. 1 (MoEF) failed to consider that the Project
Proponent had omitted to include the pre-existing Ductile Iron Pipe Plant in the EIA
Report which was presented before granting the impugned EC. The MoEF also failed
to consider the fact that the Project Proponent did not submit Environmental Impact
Assessment (EIA) report, taking into account the impact of pre-existing Ductile Iron
Pipe Plant, and therefore, the proposal for the expansion of project in question, was
improper. The information furnished by the Project Proponent was misleading and
incorrect. The Appellant further alleges that the proposal should have been rejected
in view of deliberate concealment by the Project Proponent of the information
pertaining to existence of the previous Ductile Iron Pipe Plant. He seeks to rely upon
Para 8(vi) of the Notification issued by the MoEF on 14.09.2006. Though, challenge
of the EC granted to the earlier Ductile Iron Pipe Plant had failed due to dismissal of
Appeal No. 32/2011 filed by the Appellant, yet comprehensive impact on environment
ought to have been considered and particularly element of concealment of
information by the Project Proponent ought to have been considered as substantial
reason to reject the proposal. The enhanced emission of carbon-di-oxide due to the
proposed expansion of the industrial activity would cause irreparable damage to the
eco-system and the environment of adjoining area and adversely affect the health of
public. But these aspects are overlooked by the Respondent No. 1. The previous EC
granted by the SEIAA to the Project Proponent also was illegal and improper. The
Appellant further states that the Project Proponent has not provided for adequate
green belt as per the conditions enumerated in the EC granted in the past and,
therefore, the proposed expansion of the project should not have been allowed by the
Respondent No. 1.

5 . By filing separate counter affidavits, the Respondents resisted the Appeal. They
submitted that the grant of EC for manufacturing project of 2 lakh T.P.A. capacity on
09.10.2009 cannot be challenged by the Appellant. They submitted that dismissal of
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Appeal No. 32/2011 filed by the Appellant has now sealed the issue regarding grant
of said EC for the Ductile Iron Pipe Plant. They submitted that now the Appellant is
trying to mix-up the issue pertaining to the earlier EC with that of the impugned EC
for expansion of the project. They further submitted that there was no concealment of
any fact by the Project Proponent. They submitted that the expansion of the industrial
activity falls within the project/activity item 3(a) of the Schedule appended to the
MoEF Notification dated 14.09.2006 and as such the assessment/appraisal was done
as required under the relevant regulations. They further submitted that the expansion
of the project is legal and proper. They denied truth into the allegation that the
conditions of the previous EC were violated by the Project Proponent. Consequently,
they sought dismissal of the Appeal.

6. In addition, the Project Proponent alleges that the Appellant has no locus-standi to
file the present Appeal. It is alleged that the Appellant cannot be treated as
"aggrieved person". It is also submitted that the Appellant is unconcerned with the
environmental impact of the project in question. It is pointed out that the Appellant is
inhabitant of Dhakuria, Kolkata whereas the project is situated at village Gokulpur
(District Paschim Medinipur). According to the Project Proponent, the Appellant is a
busybody and has filed the Appeal without there being any element of so called
public interest or alleged concern for environmental damage or public welfare. On
these premises, the Project Proponent and other respondents sought dismissal of the
Appeal.

7. We have heard Learned Counsel for the parties in extenso. We have carefully gone
through the record.

8. Mr. M.P. Jha, Learned Counsel for the Appellant argued that the impugned grant of
Environmental Clearance is bad in law for the reason that the Project Proponent
concealed the fact that a Ductile Iron Pipe Plant was already being operated in the
same premises. He argued that the Project Proponent obtained EC from the SEIAA of
W.B. for expansion of the industrial activity, in the context of the Ductile Iron Pipe
Plant (DIPP) which, in fact, could not have been granted because such project falls
within category 'A of Schedule appended to the Notification of MoEF issued on
14.09.2006. According to him, Para 8 (vi) of the Said Notification provides for
cancellation of the previous EC or rejection of the proposed EC where there is
deliberate concealment and / or false submission or misleading information. The
Application of the Project Proponent was, therefore, liable for rejection. He argued
that the environmental impact ought to be comprehensively considered having regard
to pre-existing industrial projects which were already made operational in the same
area. He would submit, therefore, that the impugned grant of EC is invalid and is
liable to be quashed.

9 . Mr. Pawan Upadhyay, Learned Counsel for the Respondent No. 3 (Project
Proponent) submitted that there is no concealment of any important information
while seeking the EC for the expansion of the industrial activity by adding 1.5 million
T.P.A. Beneficiation cum Pellet Plant including production of 1.2 million T.P.A. Pellets
with Producer Gas Plant. He contended that there was no additional load, in any
manner, on the environment because the expanded project was not likely to produce
any obnoxious substance in as much as the quantity of effluent discharge was "NIL".
He argued further that the Appellant purposefully attempted to mix-up the issue
pertaining to grant of EC for setting up steel plant of 5 lakh TPA and the subsequent
permission for expansion of the industrial activity by installation of Ductile Iron Pipe
Plant for manufacturing 2 lakh TPA Ductile Iron Pipe Plant. He contended that the
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installation of Ductile Iron Pipe Plant falls in category 'B' under the project/activity
3(a) of Schedule of the Environment Clearance Regulations, 2006 and therefore,
necessary clearance was sought from the SEIAA of W.B. He pointed out that the said
EC is not the issue involved in the present appeal. For, it is no more res-integra in
view of dismissal of previous Appeal No. 32/2011 by this Tribunal. He contended that
the grounds shown in the Memorandum of Appeal are carved out only with a view to
raise some kind of challenge to the EC granted for expansion of the project
notwithstanding the fact that the Appellant failed to raise any such issue during the
course of public consultation process. It is argued that the Appellant has absolutely
no concern with the environmental issues nor is he affected by the grant of EC in
question. It is argued further that the Appellant cannot be termed as "aggrieved
person" and as such has no locus-standi to prefer appeal under Section 16 of the
National Green Tribunal Act, 2010 (for short, NGT Act). It is argued that the appeal is
unfounded, filed with ulterior motive and deserves dismissal with exemplary costs.

10. Learned Counsel, Mr. Vikramjeet, Mr. Bikas Kar Gupta and Mr. Amit Agrawal
appearing for Respondents No. 1, 3 and 4, respectively, adopted similar stance in
keeping with the contentions of Mr. Pawan Upadhyay. They submitted that the
Appellant is a busybody and has unnecessarily filed such a baseless litigation. So
they too sought dismissal of the Appeal.

11 . Having heard Learned Counsel for the parties, in our opinion, the following
points arise for the purpose of deciding the appeal. They are:-

(i). Whether the Appellant is "aggrieved person" and has locus-standi to
prefer the appeal?

(ii). Whether the Project Proponent concealed any material information or
furnished false or misleading information deliberately, during the course of
screening, scoping or appraisal of the expansion project which ought to have
been considered as a reason for rejection of the application for EC to expand
the project or cancellation of prior EC already granted for installation of
Ductile Iron Pipe Plant?

(III). Whether the impugned grant of EC for expansion of the steel plant by
adding 1.5 million TPA Beneficiation cum Pellet Plant and the Gas Plant is
otherwise illegal as it would add more pollution burden and tantamounts to
unsustainable development?

Re: Point No. (i)

12. So far as locus-standi of the Appellant is concerned, it would be appropriate to
examine what he has pleaded in the Memorandum of Appeal. He alleged that
although he has no personal interest in the matter, yet because he is working for the
welfare of the people, particularly for those whose concern might have otherwise
remained unrepresented, he is aggrieved. Secondly, he states that he has been
raising the issue of noncompliance of environmental norms by the Project Proponent
and had filed earlier Appeal No. 32/2011 with a view to stall installation of Ductile
Iron Pipe Plant Project. He says that he is a public spirited citizen with working
experience in steel and iron industry and has full knowledge of the impact of these
industries on ecology, environment and human lives. These are the reasons given by
him to demonstrate that he is competent to file the appeal.

Section 16 of the NGT Act, 2010 provides appellate jurisdiction to the Tribunal. The
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opening words of Section 16 go to show that "any person aggrieved" by order made
granting EC can prefer appeal under Section 16(h) of the NGT Act, 2010. The
expression "person aggrieved by" imply some or other reason which might have
aggravated the person to undertake the legal remedy. Such a person must
demonstrate that he is directly or indirectly concerned with the adverse
environmental impact which is likely to be caused due to granting of EC by the
competent authority. The Appellant, admittedly, resides at Babu Bagan, Dhakuria area
of Kolkata. The main project and expansion area of the subsequent project is situated
at Shyamraipur (District Paschim Medinipur). It is not the case of the Appellant that
he has any property in the adjoining area of village Shyamraipur. It is not his case
that he is personally adversely affected due to the installation of the expansion
project in question. He vaguely states that he is a public spirited citizen with
experience of working with steel and iron industries and has full knowledge of the
impact of these industries on ecology, environment and human lives. He vaguely
proclaims that he is working for the welfare of the people and particularly who have
remained unrepresented.

13 . We do not find any tangible material which would plausibly show that the
Appellant has credentials as expert in the field of steel and iron industries and we are
at a loss to know in what manner he is working for the welfare of unrepresented
members of the public. It is not his case that he represents any NGO. His self-
proclaimed status as "public spirited citizen" is of no much avail. There is absolutely
no record to show that he participated in the public consultation process and raised
any issue regarding the environment or socio-economic adverse impact on account of
establishment of the proposed project. The only reason that he has unsuccessfully
preferred Appeal No. 32/2011 against granting of earlier EC for production of Ductile
Iron Pipe Plant is of no much significance and is irrelevant. Moreover, that appeal
came to be dismissed and there is no finding of this Tribunal that the Appellant is to
be treated as "an aggrieved person". Considering forgoing discussion, we have come
to the conclusion that the Appellant has no locus-standi to prefer the present appeal.
He cannot be treated as an aggrieved person and the appeal filed by him cannot be
entertained. This answers the point no. 1.

Re: Point No. (ii)

14. Now, it is to be borne in mind that the Project Proponent (R-3) was, admittedly,
granted Environmental Clearance vide communication dated 12.06.2008 for
installation and of operation of the steel plant for 5 lakh million TPA, MBF-SMS. The
proposal for setting up of such steel plant was approved by the MoEF. The total land
to be utilized for setting up of the steel plant is 188 acres. What appears from the
record is that the Project Proponent did not fully utilize the production capacity of 5
lakh TPA when the plant was made operational at the initial stage. The Project
Proponent expanded the industrial activity after submitting application dated
17.06.2009 to the Department of Environment, Government of W.B., Kolkata. The
appraisal was done by the State Level Expert Appraisal Committee (SEAC).
Thereafter, recommendation was made to the State Environmental Impact
Assessment Authority (SEIAA). The SEIAA accorded Environmental Clearance to the
expansion of the project in accordance with the MoEF Notification dated 14.09.2006.
Copy of the communication dated 09.10.2009 (Annex-R-1) filed with affidavit of the
Respondent No. 2 reveals that the Project Proponent categorically stated that the
Environmental Clearance was needed for installation of Ductile Iron Pipe Plant for
manufacturing of Ductile Iron Pipes to the extent of 2 lakh TPA at the existing unit
(Kharagpur). Obviously, the expansion was within limit of the production capacity (5
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lakh TPA) for which Environmental Clearance was accorded by the MoEF in 2008.

15. The contention of the Appellant that such expansion of the project activity ought
to have been brought to the notice of the MoEF when the further expansion was
sought vide communication dated 19.11.2011 and dated 12.03.2012 is untenable.
Such omission cannot be treated as deliberate concealment of any material
information which would necessarily entail cancellation of the prior Environmental
Clearance granted to the Project Proponent or rejection of the subsequent application
for expansion of the project in question. The Appellant seeks to rely on Regulation 8
(vi) of the Environmental Clearance Regulations, 2006. The relevant regulation may
be re-produced for ready reference as shown below:-

8.

(i). xxx

(ii). xxx

(iii). xxx

(iv). xxx

(v). xxx

(vi) "Deliberate concealment and/or submission of false or
misleading information or data which is material to screening or
scoping or appraisal or decision on the application shall make the
application liable for rejection, and cancellation of prior
environmental clearance granted on that basis. Rejection of an
application or cancellation of a prior environmental clearance already
granted, on such ground, shall be decided by the regulatory
authority, after giving a personal hearing to the applicant, and
following the principles of nature justice.

Perusal of the above regulation goes to show that such drastic action will be called
for only when it is noticed that there is deliberate concealment or submission of false
or misleading information to the MoEF in the process of screening, scoping or
appraisal or decision of an application. We do not find any such concealment made
by the Project Proponent when the expansion of the project in question was sought.
The earlier Environmental Clearance for installation of Ductile Iron Pipe Plant,
approved by the competent authority of Department of Environment, W.B. was within
approved capacity of 5 lakh TPA. That approved project was also to be established in
the same campus of 188 acres. The Appellant could not pinpoint as to how it was
necessary for the Project Proponent to give details of such earlier Environmental
Clearance accorded after the Environmental Clearance dated 12.06.2008. There is no
provision under the regulation which makes it incumbent on the Project Proponent to
give details of the earlier approved expansions sought within the permitted limit of
the project which was initially granted by the MoEF.

16. Another limb of the argument advanced by the Learned Counsel for the Appellant
is that the production of the Ductile Iron Pipes vide the second expansion approved
by the SEIAA on 09.10.2009 cannot be legal and proper. The Learned Counsel for the
Appellant submits that the project for production of Ductile Iron Pipes falls in the
category of Item 5(k) of the Schedule 2 appended to the Environmental Clearance
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Notification, 2006. He argued that such activity of Ductile Iron Pipes production
commences with induction of furnace and also involves installation of magnesium
convener belt, zinc coating machines, cement curing system so on and so forth. We
do not agree. On consideration of schedule appended to the Environmental Clearance
Regulation 2006, it is amply clear that the said project falls in category B of item
3(a). It is difficult to say that it falls in the category of any other item shown under
the Schedule appended to the Environmental Clearance Regulation, 2006. Needless to
say that the Project Proponent did not conceal any material information nor gave any
false information while seeking the Environmental Clearance for expansion of the
project in question vide the application dated 19.11.2011 and communication dated
12.03.2012 submitted to the MoEF. This answers point no. (ii).

Re: Point No. (iii)

17. Coming to the third point involved in this Appeal, it is worthy to note that main
argument of the Learned Counsel for the Appellant, Mr. M.P. Jha is that the
Environmental Clearance granted on 01.06.2012 is bad in law in as much as it was
granted without application of mind. He argued that the Project Proponent expanded
the industrial activities during the period between the first Environmental Clearance
granted in 2008 and the impugned Environmental Clearance granted on 01.06.2012
in piecemeal manner with a view to avoid the necessity of cumulative environmental
appraisal. He argued that holistic environmental appraisal could not be done by the
MoEF due to piecemeal expansion of the project by the Project Proponent. Chief bone
of his contention is that comprehensive environmental impact was not considered by
the MoEF while granting the Environmental Clearance dated 01.06.2012. He pointed
out that the EIA report does not indicate the impact of expansion of the industrial
activity due to installation of Ductile Iron Pipe Plant prior to the impugned order
dated 01.06.2012. It is on this basis that Mr. M.P. Jha urged to quash the impugned
order of granting the Environmental Clearance.

18. As stated earlier, Environmental Clearance granted by the State Environmental
Authority vide communication dated 09.10.2009 was challenged by the Appellant vide
Appeal no. 32/2011. This Tribunal dismissed the said appeal. The obvious fall out of
dismissal of the said appeal (Appeal No. 32/2011) is that the previous order dated
09.10.2009 cannot be now challenged and has become final. The Appeal Memo and
rejoinder filed by the Appellant go to show that the Appellant has attempted to
resurrect life into bygone litigation in respect of the Environmental Clearance order
dated 09.10.2009. The allegation of the Appellant is that the said order dated
09.10.2009 is nullity, is without any merit and hence must be rejected. The Appellant
cannot be allowed to challenge that order on the basis of so called newly invented
fallacious grounds.

19. We cannot assume that the MoEF did not consider comprehensive environmental
impact of the expansion project. The purpose of expansion of the project is amply
clear from the application of the Appellant as well as the discussion which took place
in the EAC meeting. The Project Proponent sought expansion of steel plant (05.
Million TPA MBF-SMS) by adding 1.5 million TPA Beneficiation cum Pellet Plant to
produce 1.2 million TPA pellets with producer Gas Plant. The additional industrial
activity was to be carried out in the same land consisting of 188 acres. The steel
plants unit is listed at serial no. 3(a) under Category 'A of the Schedule of the MoEF
Notification dated 14.09.2006. The impugned EC is granted by the MoEF subject to
outcome of Writ Petition no. 1587(W) of 2011 which is pending before the Hon'ble
High Court of Kolkata. Needless to say the MoEF considered various aspects including
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the fact that no additional land was required, as well as Iron ore, coal, bentonite and
limestone are the raw materials which would be used. It was also taken into account
that such material would be transported by the Railways. The Railway Yard exists
inside the complex of the industrial unit. The MoEF also considered the fact that dust
generated during operation of the industrial activity will be controlled by installation
of ESP and Bag Filters. The comprehensive consideration of the relevant aspects by
the MoEF is manifested from the discussion which preceded the impugned EC.

20. We have gone through the reply filed by the Respondent No. 1 (MoEF). The
Respondent No. 1 supports the impugned order. According to the MoEF, the Terms of
Reference (TOR) includes the cumulative impact on the environment which may occur
within the radius of 10 k.m. as well as the additional impact due to operation of the
proposed expansion project. It is stated further that the EIA report and the
Environment Management Plan (EMP) had been duly considered. It is further stated
that the EIA report considers the installation of Ductile Iron Pipe production Plant. It
need not be reiterated that the Ductile Iron Pipe production Plant was within the limit
of 5 lakh TPA capacity for which the first Environmental Clearance was granted in
2008.

21. It appears from the record that the Appellant initiated the proceedings for the
permission of the MoEF for the expansion of its project by addition 15 lakh TPA
Beneficiation cum Pellet Plant with producer Gas Plant beyond the earlier
Environmental Clearance granted for production capacity to the extent of 5 lakh TPA.
It appears that the Public Hearing was convened on 11.11.2011 under the
Chairmanship of Additional District Magistrate, Paschim Medinipur, (W.B.). The
meeting was co-chaired by the Dr. Dipanjana Maulik, Environmental Engineer of WB
Pollution Control Board. The meeting was attended by the villagers. The Appellant
was not present in the said meeting, although, notice of the meeting was duly
published. The local villagers have not raised any objection to the establishment of
the industrial unit, particularly, the impugned expansion of the industrial activity as
sought by the Project Proponent.

22. There cannot be two opinions about proposition that Section 20 of the National
Green Tribunal Act, 2010 mandates the Tribunal, while passing any order or decision,
to apply the principles of sustainable development, the precautionary principle and
the polluters pay principle. In the context of the project in question, there is hardly
any material to show that it would cause excessive emission from the plant which
may cause pollution beyond tolerable degree. The concept of "sustainable
development" implies development which would not severally degrade the
environment. That does not mean absence of environmental impact but means a
minimal impact which can be endured / tolerated by human beings. It also means
that environment will not be degraded to such a degree that future generation will be
deprived of a clean and healthy environment to a reasonable degree. It is common
knowledge that everything is changing in this world. So also the environment. In
"Lafarge Umiam Mining Private Limited vs. Union of India" MANU/SC/0735/2011 :
(2011) 7 SCC 338 the Apex Court observed:-

75. Universal human dependence on the use of environmental resources for
the most basic needs renders it impossible to refrain from altering the
environment. As a result, environmental conflicts are ineradicable and
environmental protection is always a matter of degree, inescapable requiring
choices as to the appropriate level of environmental protection and the risks
which are to be regulated. This aspect is recognized by the concept of

19-02-2019 (Page 8 of 10)                          www.manupatra.com                              Vidhii Partners .

89
488



"sustainable development". It is equally well settled by the decision of this
Court in Narmada Bachao Andolan v. Union of India that environment has
different facets and care of the environment is an ongoing process. These
concepts rule out the formulation of an across-the-board principle as it
would depend on the facts of each case whether diversion in a given case
should be permitted or not, barring "no go" areas (whose identification
would again depend on undertaking of a due diligence exercise). In such
cases, the margin of appreciation doctrine would apply.

76. Making these choices necessitates decision, not only about how risks
should be regulated, how much protection is enough, and whether ends
served by environmental protection could be pursued more effectively by
diverting resources to other uses. Since the nature and degree of
environmental risk posed by different activities varies, the implementation of
environmental rights and duties requires proper decision-making based on
informed reasons about the ends which may ultimately be pursued, as much
as about the means for attaining them. Setting the standards of
environmental protection involves mediating conflicting visions of what is of
value in human life.

2 3 . It is necessary to strike a balance between development and environment
protection to facilitate economic growth as well to secure adequate adherence to the
cause of environment. We mean to say, there cannot be any lop sided approach in
environment related matters.

24. We have gone through the short affidavit filed by the Appellant on 19.03.2013.
The affidavit does not give any new dimension to the issues under consideration. The
Appellant, however, referred to certain allegations extracted from the pleadings in
Writ Petition No. 1587(W) of 2011. That Writ Petition is filed by Sk. Sajad Ali, son of
Oyahed. We are not directly concerned with the pleadings put forth in that Writ
Petition filed by some other party. The Kolkata High Court has not granted any
interim relief in that matter. We do not think that pleadings in that Writ Petition have
any direct bearing on the issues raised in the present appeal.

25. We have perused copy of the minutes of proceedings of Public Hearing dated
11.11.2011. On perusal of the minutes of the proceedings, it is amply clear that
members of the village locality had participated in the course of Public Hearing. It
further appears that video recording of the Public Hearing was conducted and the text
of the proceeding was made available in public domain. What appears from the
record of the Public Hearing is that most of the issues raised by the villagers pertain
to construction of metal road, provision for job opportunities and construction of a
cement concrete bridge or improvement of road transport. It was also urged that the
Project Proponent shall provide a children park. The authorized officer of the Project
Proponent, namely, Shri S. Patwari assured that the existing road would be converted
into a metal road. He also assured that the local school's improvement work would be
undertaken. He also assured that the local skilled job seekers may submit their
applications to the Personnel Department of Factory Management for consideration.
One cannot be oblivious of the fact that the area is affected by left wing extremists.
Availability of employment is likely to partly help proper management of the left wing
extremist activities. It appears that one, Shri Pradeep Behra is the only villager who
requested to ensure proper emission control measures. The response of Shri S.
Patwari was that the emission problem would not increase due to proposed
expansion. It is explicit that the villagers were made aware of the nature of the
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proposed expansion and there was proper public consultation. The proceedings were
signed by the seventy seven (77) villagers who attended the meeting. As pointed out
before, the Appellant did not attend that meeting. The Appellant has not
demonstrated as to how the expansion of the industrial unit is likely to substantially
add pollution in the area. There cannot be duality of opinion that the expansion of
the project will add some burden on the pollution in the area. Yet there is no tangible
material to show that the pollution level will become intolerable on account of the
expansion of the project. We mean to say, the Appellant has not placed on record any
scientific data in support of the contention that the pollution level will be excessively
increased due to the expansion of the industrial activities.

26. Considering totality of the foregoing discussion, we have no hesitation in holding
that the Appellant failed to prove that the proposed expansion of the project is
detrimental to the cause of environment. We hold that expansion of the industrial
activity as approved by the MoEF is within the permissible limits of sustainable
development. This answers the point no. (iii). The net result of the findings recorded
on the points no. (i) to (iii) is that the Appeal is destitute of merits. Therefore, it
fails. We have noticed that the Appellant indulged in the litigation without proper
cause, though he is not an aggrieved party as such. It is high time to discourage such
practice of fuelling the litigation without any substantial reason. Hence the Appeal is
dismissed with direction that the Appellant shall deposit a cost of Rs. 15,000/- into
the Legal Aid Fund of National Green Tribunal Bar Association. The Appeal is
accordingly disposed of as dismissed. In case the cost is not deposited by the
Appellant within a period of four (4) weeks, the Registrar to take proper action for
recovery of the said amount as provided under Order XXI R 30 of the C.P. Code or
any other provision envisaged under Order XXI or the provisions of the National
Green Tribunal Act, 2010.
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